COMMONWEALTH OF MASSACHUSETTS
MASSACHUSETTS GAMING COMMISSION

SUFFOLK COUNTY
)
In the Matter of: )
)
Ongoing Suitability of Wynn MA, LLC )
)

WYNN MA, LLC'S POST-HEARING BRIEF

Wynn MA, LLC (“Wynn MA”) hereby submits this postearing brief, following the
Adjudicatory Hearing held by the Massachusetts Ggriiommission (the “Commission”) from
April 2, 2019 through April 4, 2019 (the “Adjudicaty Hearing”), to address certain areas of
inquiry raised during the Adjudicatory Hearing atal further address legal issues with the
Commission’s proceedings. Wynn MA hereby incorpesaby reference Exhibit 1.4Mynn
Resorts and Encore Boston Harbor: Continuous Sditgband Commitment to the
Commonwealtlithe “White Paper”), Exhibit I.1ZReport and Analysis of Anthony J. Parjland
Exhibit K, Wynn MA, LLC Pre-Hearing Bridthe “Pre-Hearing Brief”).

PRELIMINARY STATEMENT

Fourteen months ago, when théall Street Journalpublished an article detailing
allegations of sexual misconduct against Wynn Resdrimited’s (“Wynn Resorts” or the
“Company”) founder and CEO, Stephen Wynn, then an@any qualifier; Wynn Resorts was
stunned beyond belief and, frankly, was not suratvith do. There is no roadmap or playbook
for such a situation. Over a period of time, witle benefit of the findings of the Special
Committee of Wynn Resorts’ Board of Directors (ttBoard”), which were provided to the

Board on July 18, 2018 and August 3, 2018, andheyresults of the factual findings in the

! In May 2018, the Commission issued a Decisiath @nder removing Stephen A. Wynn as a qualifier of

Wynn MA, LLC. SeeExhibit E.3.



Investigative and Enforcement Bureau’s InvestigatReport Regarding Ongoing Suitability of
Wynn MA, LLC(Mar. 15, 2019) (the “IEB Report®) Wynn Resorts’ refreshed Board and its
new executive team grasped the full extent of SteplVynn’s actiorsand recognized that, due
to the failures of several former executives toesl appropriately to complaints against Mr.
Wynn, many of the victims of those actions felt goless and without a voice. Wynn Resorts
and its current executive and Board qualifiers haken full responsibility for these failures. As
Matt Maddox expressed in his opening statement, M\R@sorts is deeply sorry that it failed to
live up to its values and that, in doing so, itilstemployees down. As the record and testimony
show, over the past year, Wynn Resorts, under Mxddéx’s leadership, has taken drastic and
meaningful measures to ensure that all its empbgee protected, valued, and heard.

Wynn Resorts recognizes that its efforts to chahgduture do not erase the mistakes of
the past. It is responsible for those mistakés.cdmmitment to responsibility for those mistakes
is evidenced by its acknowledgement of the factdaséh in the IEB Report and admission of
responsibility in the matter of tHdevada Gaming Control Board v. Wynn Las Vegas, th&
Wynn Las Vegas; Wynn Resorts, Limited (PTC), BafmdNevada Gaming CommissicMiGC
18-15 (Jan. 25, 2019). But, Wynn Resorts’ acceptance of responsibiling @aegret for past
failures does not render the organization unsiatéduday.

The facts, as outlined by the IEB in its Report and its iteehy at the Adjudicatory
Hearing, demonstrate that Wynn MA, Wynn Resortg] @s current individual and entity

gualifiers, remain suitable to hold a gaming licens the Commonwealth of Massachusetts

2 The IEB Report is admitted as Exhibit C.

3 Mr. Wynn has denied ever sexually assaulting aayo

4 To be clear, th&tipulation for Settlement and Order by the Nev&ianing Control Board and Wynn
Resorts, Limited and Wynn Las Vegas, LigSolved all claims against those companies. Themo
current investigation into the suitability of Mr.a&ddox or any current executive or Board memberggixc
for the routine investigation into the applicatiaf€llen Whittemore, Philip Satre, and Winifred Wefor
findings of suitability related to their new positis with Wynn Resorts, and in the case of Ms. \Whitire,
her position as the Secretary of Wynn Las Vega$§.LL
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today. Thoséacts set forth in the IEB Report, confirmed by testimdrym Wynn Resorts’ new
leadership and directors, as well as the IEB’s awimesses, demonstrate that there is not
substantial evidence that the Company, or any ofgualifiers, has failed to maintain their
suitability or otherwise violated any provisionstbé Massachusetts Gaming Act (the “Gaming
Act”) or the Commission’s Regulatiofs.

While Wynn Resorts is assuming responsibility ftg past failures, based on the
construct, presentation, and questioning by the i@@sion, it appears that the Commission may
be failing to abide by its own established regulatprocess for considering the ongoing
suitability of a licensee and for disciplining eadnsee for a potential violation of the Gaming Act
or the Commission’s regulations, including but hwited to 205 CMR 115.01(4). As such the
Commission may be violating the Company’s and utslifjers’ due process rights.

The lack of a finding and decision for which thengmany and its qualifiers could seek
review appears to have impermissibly shifted thedén to Wynn MA, the Company, and Mr.
Maddox to demonstrate why their 2013 suitabilitydfngs should not be disturbed, without the
IEB first proving by substantial evidence that lisensee has failed to maintain its suitability by
clear and convincing evidenée.

However, the Company and its qualifiers are comfidbat in reviewing this matter, the
Commission will recognize not only the requisitedewtiary burden but also that it must rely on
the evidence before it. Even if the Commission tteal legal authority to shift the burden to

Wynn MA, a current licensee, and its current quexkf (and, respectfully, it does not), Wynn

° See alsoExhibit K, Wynn MA, LLC’sPre-Hearing Brieffiled on March 28, 2019 (the “Pre-Hearing
Brief”).

See 205 CMR 101(9)(c). The same burden is oriEBein the case of a recommendation to terminate,
revoke, or suspend a category 1 license. 205 CMR9)(b). The IEB has not made a recommendation to
terminate, revoke or suspend the Wynn MA licenSee als®05 CMR 132.00, the Commission’s specific
regulations governing conditioning, suspending,revoking a gaming license, and/or issuing a civil
penalty.
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MA is confident that it and its current qualifiensicluding Wynn Resorts and Mr. Maddox,
remain suitable based on the evidence before then@ssion.

As to Wynn Resorts, the Commission asked questlmatsseem to challenge the business
judgment of the Board in handling certain mattefarporate governance, albeit significant
matters with regulatory implications, and in Wynad@rts’ 2016 handling of a civil complaint
against a Board member at the time. Taeas set forth in the IEB Report and Adjudicatory
Hearing testimony do not constitute substantialdence that the Company’s suitability
determination should be disturbed.

Wynn Resorts’ Independent Directors (the “Indepand&rectors”) acted in accordance
with their business judgment on the facts then tstded and in reliance on the advice of outside
counsel to fulfill their fiduciary duties in conrtean with their review of, and response to, Elaine
Wynn's Fifth Amended Crossclaim (the “Crossclaimi) the action styledWynn Resorts,
Limited v. Kazuo Okada, et.alCase No. A-12-656710-B, Clark Co. Nefthe “Okada
Litigation”).” There is no substantial evidence that Wynn MA’'SAynn Resorts’ suitability
should be disturbed based on those circumstances.

Wynn Resorts’ handling of a civil complaint (whiefas settled and promptly dismissed
without any corresponding criminal or regulatorguiry) against its then-Board member Dr.
Ray Irani in 2016, which included counsel makinguimies and reporting the complaint to the
Compliance Committee, as well as to Nevada regrdateas reasonable, and does not comprise
substantial evidence that Wynn MA or the Comparsygigability should be disturbed. While
this matter should have been reported to the IEBw@tsame time that it was reported to the
NGCB, there were no specific reporting requirementglace at the time mandating such

reporting, and Wynn Resorts erroneously believed tio such report was needed prior to the

! TheOkadalL.itigation is described in the IEB Report at 113-14
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opening of the Massachusetts property. Ellen Wimttre, Wynn Resorts’ new General Counsel,
testified as to Wynn Resorts’ new Compliance Plaat tmandates reporting such information
today® More importantly, Ms. Whittemore has assured ®eenmission that she will keep the
Commission fully informed of relevant information.

Finally, as it relates to a severance package thghformer General Counsel, Kimmarie
Sinatra, the evidence is clear that it was the peeffeshed Board’'s decision to negotiate a
severance agreement with the former general couridst severance package was deliberated
prior to the Company’'s regularly scheduled Boardetimg on August 3, 2018 and was
ultimately approved at such Board meeting.

The Commission also questioned Mr. Maddox regardiisgknowledge of allegations
against Mr. Wynn. While the IEB Report sets foghlitany of information as to others’
knowledge of allegations of sexual misconduct by Mitynn and those individuals’ failure to
act, there isio finding regarding Mr. Maddox in that regaft.

The Commission has questioned how it was posdibdlerhore executives, including Mr.
Maddox, were not aware of the settlements relatedrt Wynn'’s alleged conduct. The answer
is two-part: first, the settlements were known &wfew within the Company who worked in
silos, meaning that some individuals became awieain settlements, but not others; and

second, which is related to the first, multiplesset outside counsel were used to finalize the

Moreover, the IEB has implemented further repgrtrequirements since then, which were clarified on
April 24, 2018. SeeExhibit 1.13.

o 4/4/19 Hearing, at 97:18-102:24; 4/3/19 Hearatdl47:19-148:2. For hearing testimony given omilA})
2019 and certain portions of April 4, 2019, the @amy provides citations to page and line numbers of
unofficial transcripts of those proceedings prepalby the unofficial stenographer retained by the
Company, which are attached hereto as AppendicasdAB for the Commission’s reference. As noted,
these citations will be updated to reflect theaidfi transcripts when those become available.

As noted by the IEB, Mr. Maddox was aware of guest for a “sensual massage” by Mr. Wynn during a
couples massage for Mr. Wynn and his wife Andredh&n 2014-2015 timeframe, but at the time, Mr.
Maddox understood the request toibéhe context of a couples massage and it didraiee significant
alarm to him. IEB Report, at 112.

10
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settlements. For example, Attorney Frank Schremkdled the 2005 settlement, but was not
aware of, and did not handle the 2006, 2008, o4 28dttlements. Attorney Barry Slotnick
appears to have been involved in the handling ef2006 and 2008 settlements, the latter of
which did not involve an allegation of non-consealiy, but not the 2005 or 2014 settlements.
And on the 2014 settlement, Attorney Scott Abbattdied the matter on behalf of the Company
and apparently Attorney Donald Campbell represemied Wynn!' This segmentation of
knowledge effectively prevented individuals frontmm the Company from knowing about all
of the settlements or, in Mr. Maddox’s case, fr@arhing about the settlements altogether.

Further, it is important to note that Ms. Wynn didt know of Mr. Wynn's alleged
conduct from 2005 or 2006 until receiving an emmaR009. Ms. Wynn stated in her Crossclaim
that despite being married to Mr. Wynn and worKingry long days” beside him in forming the
Company, she “cannot say with any certainty when Wiynn's reckless risk-taking began or
accelerated” until becoming aware of it during Hemorce in 2009? Any suggestion that just
because Mr. Maddox was in close physical proxirtatgither Mr. Wynn or Ms. Sinatra or had a
good working relationship with them, means he hadcave known about the allegations, is
simply not supported by the facts.

The questions posed to Mr. Maddox during the Adjatbry Hearing seemed to
challenge the factual predicates of the IEB Repbaised perhaps on an unease with Mr.
Maddox’s initial response to the allegations ofceuoisduct against Mr. Wynn, some of which he
became aware of immediately prior to and most ofctvithe became aware of following
publication of thewSJarticle. Mr. Maddox’s initial response was basedhis utter disbelief

that Mr. Wynn engaged in such egregious conduct. Nldddox's immediate actions reflected

1 IEB Reportpassim

12 Exhibit E.62, Crossclaim, at § 51.



that belief, but his subsequent actions are cledr @nvincing evidence that his suitability
determination should not be disturbed.

To be clear, there is absolutalp evidence that Mr. Maddox was aware of any of the
allegations of sexual misconduct at the time thaytwere made to other executives. No one has
testified (or even suggested) that Mr. Maddox waara of those allegations—not one email or
other piece of evidence exists to show that headassed of those allegations, and he has twice
testified under oath that he was not aware of thérhat other executives knew and failed to
advise Mr. Maddox is their failure, not his.

Further, the evidence is clear that Mr. Maddox écappropriately when he became
aware of the allegations contained in Ms. Wynn'sd®a2016 Crossclaim, when he was advised
during deposition preparation in November 2017 Heamight be questioned regarding claims of
sexual assault, and in 2018 immediately prior amossquent to the publication of tNgSJ
article.

As it relates to the Crossclaim specifically, Mraditlox only knew what everyone else
knew at that time: that Ms. Wynn had alleged that Mynn entered into a “multi-million
dollar” settlement with a former employee regardimgsconduct taking place on Company
property. He sought advice from Ms. Sinatra. @itgh the recent investigations have certainly
cast doubt on that initial advice from Ms. Sinaive, Maddox did not have any basis to question
that advice at the time.

As it relates to Mr. Maddox’s deposition preparatim early November 2017, Mr.
Maddox was advised by outside litigation counsat tie “may” be asked a question about an
alleged “assault,” and to be prepared for othelaimmatory questions posed by Ms. Wynn’s

counsel. That is not evidence that Mr. Maddox kreaw of the specifics of the underlying



allegations or that the allegations had even beadem Indeed, the Protective Order in the
Okada Litigation strictly prohibited anything from beingaid or disclosed to non-attorneys,
including Mr. Maddox, regarding the 2005 settlerdént

The Commission also seemed to suggest that Mr. Madthould have launched an
investigation when he received an email on Janliéyy®2018 from a former employee that said a
reporter had contacted her and that she was adiper$ interest,” regarding allegations of
inappropriate sexual behavior, but that she didwant to speak to #SJreporter* Wynn
Resorts is not suggesting that this former employelenot experience inappropriate sexual
behavior; rather, the point is Mr. Maddox did nablv at that time what she claimed happened
to her’® Although he was suspicious of her motives, Mr.ditax attempted in good faith to
meet with the author of the email to better undedther allegations, but she refused to meet.
The IEB has now confirmed that the author of theaiémmaterially altered the content of the
email when she submitted it to the IEB, and the f&ind her bribe allegations “undermined,”
suggesting Mr. Maddox’s suspicion of her motivegaaching out to him was certainly well-
founded. |IEB Report, at 158. Nevertheless, Mr.dtia reached out to her again later,
suggesting that she speak to Wynn Resorts’ Sp&nahmittee, which had been created to
investigate allegations of misconduct. It was 8pecial Committee’s mandate to investigate
such matters for the Company, and it would havenhbeappropriate for Mr. Maddox to

independently investigate the matter himself.

13 As the IEB Report points out, Ms. Sinatra, whesvaavare of the Communications Protocol and was the

primary attorney managing th@kadalitigation, never petitioned the court in that edsr permission to
share discovery materials with the full Board gulators.

14 IEB Report, at 151-52; Exhibit E.86.

15 The author of the email subsequently detaileggalions against Mr. Wynn to the IEB. Again, tEBI
Report does not allege that Mr. Maddox was awarthafe allegations. See generallylEB Report, at
149-57.
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As to Mr. Maddox’s initial disbelief of the allegabhs against Mr. Wynn, this must be
viewed through the lens of the longstanding, higtdntentious, and extremely high-stakes
OkadalLitigation, which Ms. Wynn referred to in her tiesbny as “the fog of war® Mr. Wynn
denied the allegations, and there was nothingenirtimediate aftermath of thWSJarticle that
would have caused Mr. Maddox then to disbelieve\Mynn’s deniaf-’

In the days after th&/SJarticle, as the testimony confirms, Mr. Maddox dedgo
guestion his belief that the allegations against Wiynn were simply part of Ms. Wynn'’s pre-
trial litigation strategy. When he was appointeBQ; Mr. Maddox grasped the scope and
severity of the allegations against Mr. Wynn angktonmediate remedial action to address the
Company’s shortcomings. He has since apologizetisoown myopic view and the Company’s
initial response. Ultimately, the Company’s reacs$ in the immediate aftermath of tiéSJ
article defending Mr. Wynn, while admittedly redgedtle, are not substantial evidence that Mr.
Maddox’s suitability should be disturbed, partictiyaas Mr. Wynn still directed the Company’s
formal position.

Further, Mr. Maddox’s alleged failure to questiorallice Wooden and Ms. Sinatra
regarding information disclosed to Mr. Maddox dgrthe course of his IEB interview on July 2,
2018, contradicts the record evidence, which inetuthe IEB’s explicit direction that he not

discuss the contents of his IEB interview with otlp@tential subjects of the investigation,

16 4/4/19 Hearing, at 157:6-7.

1 Ms. Wynn also apparently originally believed M¥ynn in 2009 when she spoke to him regarding the
matter. SeeExhibit E.37. It appears that Ms. Wynn, like othetreated the claim as a claim of sexual
harassment. While that is serious and should deead immediately, that is not the same as a abim
rape, which is criminal. For instance, Ms. Wynatifeed in theOkadalitigation on October 26, 2017 in
response to a question regarding becoming awateMbaSinatra was putting the interest of Mr. Wynn
over the company’s that Ms. Sinatra did so “[iflif, with the response that she gave me wherotinéd
her of the sexual harassment allegations.” El#yan Deposition, Vol. 3, 10/26/17, at 624:1-3, eltted
hereto as Appendix C. Similarly, her counsel, Maekarrio said in a hearing on August 14, 2017 ‘that
at the end of the day, this was simply a repodenfual harassment.OkadaHearing Transcript, 8/14/17,
at 19:1-3, attached hereto as Appendix D.



including specifically, Ms. Sinatra. Had Mr. Maddagnored that directive, and approached
witnesses about what was being said in IEB intarsjeMr. Maddox may have impeded the
concurrent investigations of the Special Commiti¢@&CB, and IEB.

Finally, Mr. Maddox cannot be held to a higher dind of suitability than all other
gualifiers. Questions about his business judgraedt leadership, particularly those focused on
whether he responded quickly enough—not that henbasesponded—to the crisis facing the
Company, are not part of the suitability criterfaGL. c.23K, § 12 and, accordingly, cannot be
used as grounds to disturb Mr. Maddox’s suitabtiegermination. Ultimately, and respectfully,
evaluation and judgment of Mr. Maddox’s leadersaiplities is not the responsibility of the
Commission, but of Wynn Resorts’ Board, considerthg breadth of Mr. Maddox’s total
responsibilities in all the jurisdictions in whidNynn Resorts operates and for all constituents.
And, as the testimony confirms, Wynn Resorts’ Boamedits Mr. Maddox with the
organization’s remarkable transformation over tastyear and continues to strongly support his
leadership.

In sum, the record confirms that Wynn Resorts h&srt large steps since Mr. Maddox
became CEO to ensure that its high standards ahgesveare upheld, and that nothing
approaching the conduct described in the IEB Repaat happens again. The dramatic changes
in leadership, policies, and culture, as well asnwWyA’s and the Company’s continued
commitment to their employees and surrounding conihas, have made Wynn MA and the
Company stronger. Accordingly, Wynn MA continues lie suitable to hold a Category 1

gaming license in Massachusetts.
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PROCEDURAL POSTURE

In its Pre-Hearing Brief, the Company outlined tegulations, process, and burden for
taking adverse action against a qualifier or lieensncluding 205 CMR 132.00 and 205 CMR
101.01(9)(b) and (c).SeeExhibit K, at 5-8. As the Company and Wynn Res@oint out in
their Request for Hearing, the Adjudicatory Heanmmgcess established for this matter does not
conform to the Commission’s specific regulationatthovern the discipline of a gaming license,
most notably, in that there is no finding and diecisy the IEB for Wynn MA to appealSee
Exhibit A. Without that requisite finding and deiin, there are no grounds to request a hearing,
as demonstrated by the Commission’s own forms tsegek review of the IEB’s ReporSee
id.

While Wynn MA requested a hearing on the IEB Rgpibrdid not waive its rights to
object to the process by which that hearing woelddnducted in these circumstances. The IEB
certainly had discretion not to make a finding aedision that the licensee or its qualifiers were
no longer suitable or that Wynn MA's license shobll conditioned, suspended, or revoked.
Neither Wynn MA nor the Company will seek to drawiaference from the IEB’s lack of such
a finding and decision. However, this action, macition, cannot be used to impermissibly shift
the burden to the licensee and its qualifiers tov@rtheir ongoing suitability without the
requisite initial finding and decision, or the ddishment at the hearing that there was
substantial evidence that the licensee or any fipralvas no longer suitable by clear and
convincing evidenceSee205 CMR 101.01(9)(c).

The Company and its qualifiers are not applicdotsa license; rather, they are current

licensees. As licensees, they have a vested pyopeerest in their existing license and
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corresponding due process rights, including thay ttemain suitable until proven otherwie.

Their license cannot simply be put on trial beftire Commission without the IEB making such

a finding and decision and, thereafter, carrying blurden set forth in 205 CMR 101.01(9)(b)

and (c) pertaining to adverse action and ongoiniglsility. The Commission cannot employ a

process in this matter that is akin to the Commaithedragging a defendant into court and,

rather than proving his or her guilt without a @aable doubt, requiring theefendant to prove

his or her innocence.

Based on the Commission’s Notice of Hearing arel plsture of the Adjudicatory

Hearing, the Company is concerned that the Comom&siprocess has deviated from its

regulations and, in doing so, impermissibly shiftee burden to Wynn MA, an existing licensee,

and its qualifiers to prove, without any finding decision to the contrary, or the regulatory

burden being met, that its current suitability deti@ation should not be disturbed—a standard

that does not existing in Gaming Act. To the ektiat is the case, such a process prejudices

Wynn MA'’s and its qualifiers’ substantial rights.

18

19

As the Supreme Judicial Court has recognizedssared license is a “vested property right of tbensee,”
and it follows that the “grounds upon which . t may be revoked are substantially narrower than th
factors which may be considered when such a licenissued.” Derby Refining Co. v. Bd. of Aldermen of
Chelsea407 Mass. 718, 722 (199Gge Konstantopoulos v. Town of What884 Mass. 123, 133 (1981)
(“[R]evocation of an already issued license isidgishable from a decision not to issue a licanste
first place.”).

The Administrative Procedure Act is clear thatcairt may remand a matter or set aside or mod#y th
decision “if it determines the substantial righfsany party may be have been prejudiced because the
agency decision is . . . made upon unlawful prooeduG.L. c. 30A, § 14(7)(d) (emphasis adde®ee
Kearney v. Bd. of Registration in PharmadyMass. App. Ct. 25, 29 (1976) (overturning deciof the
Board of Registration in Pharmacy due to failuredmply with the notice requirements of G.L. c. 3GA
11(1) or G.L. c. 112, § 40). “An agency's procedlis unlawful if it is not authorized by statutgeacy
rule or regulation, judicial decision, or statefederal constitutional provision."Celata v. Registry of
Motor VehicklesNo. 93-4003, 1995 WL 808614, at *3 (Mass. Supean. 13, 1995).
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ARGUMENT

A. Wynn MA'’s Suitability Should Not Be Disturbed.

As an initial matter, there is no evidence in tleeord to question the continuing
suitability of Wynn MA. As the IEB Report findingsCommission’s questioning, and
Adjudicatory Hearing testimony confirm, there is basis on which to disturb the original
finding of Wynn MA'’s suitability.

Furthermore, the record does not establish bytaobal evidence grounds upon which
the Commission should terminate, revoke, or suspémdn MA'’s Category 1 licenseSee205
CMR 101.01(9)(b) (providing that the IEB “shall lsathe affirmative obligation to establish by
substantial evidence grounds upon which the comomsshould terminate, revoke, or suspend
the licensee’s category 1 or category 2 gamingn$ie); 205 CMR 101.09(c) (providing that the
IEB “shall have the affirmative obligation to esiab by substantial evidence the lack of clear
and convincing evidence that the gaming licensequalifier remains suitable”). Substantial
evidence is that which “a reasonable mind mighept@as adequate to support a conclusion.”
Lisbon v. Contributory Retirement Appeal B#lL Mass. App. Ct. 246, 257 (1996) (citing G.L. c.
30A, 8 1(6)). The record does not support ternmmatrevocation, or suspension of Wynn MA’s
license, and none should be imposed here. Thasgtidence confirms that Wynn MA today
remains suitable, and that the Commission’s orlgsatability determination should not be
disturbed.

B. Wynn Resorts’ Suitability Should Not Be Disturbed.

Wynn Resorts has maintained its suitability byacland convincing evidenceSee Doe
v. Sex Offender Registry Bal73 Mass. 297, 309 (2015) (holding that clear aodvincing

evidence is such that conveys “a high degree obagbility that the contested proposition is
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true”). As relevant principles of suitability date, the Company’s present suitability must be
judged by the integrity of its present corporatespanel, and not by the failings of former
executives who have been separated from the oaamz See In re Bally’s Casino
Application 10 N.J.A.R. 356, 402-403 (1981 Blly’s”) (citing Trap Rock Indus., Inc. v. Kahl
59 N.J. 471, 482 (19719ert. den405 U.S. 1065 (1972)).

Under the applicable suitability principles seittioin Bally’s, the record establishes that
the Company has fully separated from the individuatcused of or implicated by any
misconduct, in addition to completely remaking iexecutive and Board leadership,
demonstrating that it maintains suitability today a new entity with new management,
leadership, and workplace policies, and that then@@sion’s original suitability finding should
not be disturbed’ See idat 405** As Mr. Maddox testified, as CEO, he led the Comypia a
new direction, explaining that “[w]e weren't jusbigg to get to best practices - we were going to
lead. We were going to have fully independent dampe committees, a totally refreshed
Board of Directors, a new management team, andeicidand direct reporting, so there would
never be another opportunity for someone to féad they did not have a voice.” Matthew
Maddox Testimony, 4/2/19 Hearidg. Although Wynn Resorts certainly recognizes and
apologizes for the mistakes of the past, the rederdonstrates that the Company and its current

qualifiers have maintained their suitability sirtbe Commission’s original findings in 2013.

2 Wynn MA incorporates by reference the argumesetsfarth in the Pre-Hearing Brief, at 8-17. Itals

incorporates by reference the facts set forth én\ithite Paper, at 6-10, 18-25, 54-62.

Wynn MA incorporates by reference the argumeetdosth in the Pre-Hearing Brief, at 17-21.

At present, Wynn MA has primarily identified resst hearing testimony from April 2, 2019 by witees
and date because official hearing transcripts ateyet available. Wynn MA intends to supplemeris th
Post-Hearing Brief with citations to the officiaddring transcripts as soon as they become available

14
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I. The Board Reasonably Relied on the Advice of GuSalnsel in 2016 in
Assessing its Obligations With Respect to Knowledfethe 2005
Settlement

During the Adjudicatory Hearing last week, the Q@oission questioned the Board’'s
response to learning, in 2016, of an allegation“s#rious misconduct” by Mr. Wynn in
connection with a proposed pleading, the Crosscléiled by Ms. Wynn in the long-running
Okada Litigation. See4/3/19 Hearing, at 42:4-49:22. As an initial reattat the time the
allegations were disclosed to the Board, in or mdoMarch 2016, as multiple witnesses testified,
the backdrop was that Ms. Wynn was seeking to negantrol of her Wynn Resorts stock in
what multiple witnesses have described as a yeargs-lacrimonious, contentious, and openly-
hostile litigation—"one of the most litigious timeés corporate history.”See4/3/19 Hearing, at
40:5-21, 174:6-20. As James Pisanelli of Pisaiatle and Jonathan Layne of Gibson, Dunn &
Crutcher LLP told the IEB, the Crossclaim was filacan attempt to force Mr. Wynn to release
Ms. Wynn from her obligations under the partiesdc¢kholders AgreementSeeExhibit E.2.v,
Interview of James Pisanelli (“Pisanelli IntervigwY¥ol. 1, 5/14/18, at 60:1-24; Exhibit E.2.m,
Interview of Jonathan Layne (“Layne Interview”)18/18, at 6:6-12, 15:10-16:15. By the time
the Crossclaim was actually filed on March 28, 2abhé Board had already lived through four
years of litigation between Mr. and Ms. Wynn, adlvas a particularly nasty proxy fight in
which the Company told stockholders that Ms. Wyraswot competent to remain a director,
and Ms. Wynn told stockholders she was the only whe truly knew and could manage Mr.
Wynn. Ms. Wynn’s Crossclaim was perceived as #test attack in this ongoing struggle over
control of the Company. Layne Interview, at 2622413, 29:5-33:21.

Nonetheless, within hours of the Crossclaim befigd and becoming public, the

Company’s Compliance Officer sent a copy of theagieg to the Nevada Gaming Control
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Board (the “NGCB”) with the suggestion that theyoaspeak to Attorney Schreck of Brownstein
Hyatt Farber Schreck, who handled the settlemdatarced in the Crossclaim. There was no
attempt to hide or cover up the Crossclaim or allegs therein, which were public and heavily
reported upon in the press.

The Independent Directors also took action as,wehleduling several calls with counsel,
Attorney Layne, for advice on “what actions, if arthe Board should take to address the
accusations [in Ms. Wynn's Crossclaim] involvingetlfCompany and certain of its senior
officers.” SeeExhibit E.64, at 1. At the same time, the Compamgh the knowledge of the
Independent Directors, also retained Barry Langloéf@rownstein Hyatt Farber Schreck, LLP,
to conduct a defamation investigation into the Gcteam’s allegations. Exhibit E.64, April 20,
2016 Draft Minutes of the Meeting of the IndeperidBmectors. Namely, as it relates to the
2005 settlement agreement, Mr. Langberg soughteterchine the veracity of Ms. Wynn’s
allegation that Mr. Wynn’'s “reckless, risk-takingehavior” that led to the 2005 settlement
agreement “left the directors and the Company valole to potential liability and regulatory
exposure.” Exhibit E.63, Langberg Memorandum, .atThe Board also repeatedly questioned
the Company’s then-General Counsel, Ms. Sinatr& ashether the allegation described in Ms.
Wynn’s Crossclaim was an outlier event, and whethere were any other settlements or claims
against Mr. Wynn. Ms. Sinatra responded by telling Independent Directors that this was a
“one-off,” “old and cold” consensual relationshipat “was not a matter for regulatory
disclosure.” See4/3/19 Hearing, at 39:16-22, 44:12-45:3.

After completion of Attorney Langberg’s defamatiamvestigation, Attorney Layne
relayed to the Independent Directors Attorney Lamgls determination that the allegations

were not true, and that there was no legal or e¢gry exposure for the Company. IEB Report,
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at 118-21. This information was not received magauum. Again, Ms. Wynn had served as a
member of the Board from 2002 until 2015, had beegaged in litigation with Mr. Wynn for
over four years, and had waged a highly-publicipeaky fight against the Company in 2015,
and these allegations had never come up before.

Following these inquiries, the Independent Dirextmet again on May 18, 2016, to
discuss what to do about the allegations. By th@nBoard knew that Mr. Wynn had funded the
2005 settlement out of his own pocket and obtamddll release for Wynn Resorts, and that
outside legal counsel was consulted and providet@degarding the reporting obligations with
respect to that 2005 settlement (or lack theredfjch the Company followed. Upon the advice
of counsel, the Independent Directors “agreed mloaturther action was required” at that time,
but that “the Independent Directors would continaemeet regularly to discuss whether any
future action may be required as events develdpExhibit E.64, May 18, 2016 Draft Minutes,
at 7; Layne Interview, at 44:3-45:3.

To ensure they were made aware of future evertisegsdeveloped, and again following
legal advice, the Independent Directors directetbrAey Layne to draft a Communications
Protocol that would require senior management tifynthe Lead Independent Director of any
development that could harm the organization’s tajmn. The Board formally adopted the
Communications Protocol on August 1, 2016, to emdbat all material, relevant information
regarding senior management and the Company wdud tb the Board. These actions are

appropriate business judgments of the Boa&@de Shoen v. SAC Holding Corp37 P.3d 1171,

s To the extent the Commission credits the testyrmafnMs. Wynn regarding her reliance on the adwte

outside counsel and the Company’'s General Counseischarging her obligations as a Board member
with respect to her knowledge of the 2005 settlaraaed underlying allegations in 2009, such reliaoce
the advice of counsel should be equally applicadleonsideration of the Board’s actions in 2016rupo
receipt of the Crossclaim. Moreover, as the IEBg1ess Attorney Murphy testified, the Company can
discharge its duties by reporting to and relyingconnsel. Denise Murphy Testimony, 4/3/19 Hearing.
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1178 (Nev. 2006). The Board’'s judgment is entitledleference so long as they exercised that
judgment in good faith and pursuant to an inforrdedision-making processSee In re DISH
Network Derivative Litig.401 P.3d 1081, 1092 (Nev. 2017).

To the extent Ms. Mulroy opined during the Adjuatmry Hearing that the Board was
“frozen” in 2016, that is because the Board wazdroout from any additional, actionable
information. See4/3/19 Hearing, at 49:9-22. While certain thenreat and former executives,
as well as Mr. Wyni? were aware of other allegations of sexual miscondgainst Mr. Wynn,
none of the allegations related to the 2006, 2@0fl 2014 settlements were reported to or
known by any of the Independent Directors uafter the publication of th&VSJarticle on
January 26, 2018. And as soon as they learnegabsétadditional and new-to-them allegations,
they immediately formed a Special Committee to stigate. Under the then-Board, Mr. Wynn
was disassociated from the Company shortly theze&it

ii. Wynn Resorts’ Handling of the Lawsuit Against Dani.

The Commission also raised the issue of the Bedadlure to report a 2016 legal matter
involving then-Director Dr. Ray Irani to the Commisn, despite Dr. Irani’'s status as a then-
qualifier. As an initial matter, the Company notiest at the time the complaint was filed against
Dr. Irani in 2016, the Commission’s continuing duggulations had not yet been promulgated,
let alone further clarified by the Commissio8eeExhibit 1.13. In addition to the promulgation
of the continuing duty regulation in 2017, the I&EBther clarified its ongoing reporting for

licensees and qualifiers on April 24, 2018eeExhibit 1.13.

2 Ms. Wynn testified at the Adjudicatory Hearingtasier knowledge and understanding of the 200@emat
and the IEB Report makes findings regarding it.

As for Ms. Mulroy's testimony that the Board'stians in 2016 were a “mistake,” that observatiorswa
made in 2019, with the benefit of hindsigl8ee4/3/19 Hearing, at 49:17-22.
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At the time of the complaint in 2016, as the recweflects, the allegations against Dr.
Irani were disclosed by Attorney Tourek to the NGCReelEB Report, at 129. As noted in the
IEB Report, the lack of notification to the IEB waisnply an unfortunate oversight based upon
the fact that Encore Boston Harbor was not op¢heatime. Id. While not in technical violation
of an existing regulation at the time, the Companknowledges that the civil lawsuit against
Dr. Irani should have been disclosed and, withatided clarity of the Commission’s April 24,
2018 letter detailing the continuing duty rules aedulations, and the commitment of Ms.
Whittemore described previouslsuch a failure to disclose will not occur in tiwute.

C. Mr. Maddox’s Suitability Should Not Be Disturbed.

The Commission’s regulations provide that the IBBall have the affirmative obligation
to establish by substantial evidence the lack e&rchnd convincing evidence that the gaming
licensee or qualifier remains suitable.” 205 CMR.D1(9)(c). After its year-long investigation,
the IEB presented no evidence questioning Mr. Matd() integrity, honesty, good character
and reputation; (2) financial stability, integritgnd background; or (3) business practices or
business ability to establish and maintain a swsfaegaming establishment. The IEB Report
does not question Mr. Maddox’s history of complaneith gaming licensing requirements in
other jurisdictions; he is not defendant in litigat involving the Company’s business practices;
and he is not disqualified from receiving a licenséder the Gaming Act.

The Commission appears nevertheless to be appydifferent standard of suitability to
Mr. Maddox, one that judges his leadership, wh&chat a statutory criterion in the Gaming Act
and was not mentioned at all in the IEB Reportary event, his leadership is strong, decisive,
and what the current Board, including Chairman &abelieves the Company needs. The

judgment of Mr. Maddox’s leadership and abilityrton Wynn Resorts can be measured by the
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Company’s financial position, which by all accoumsstrong, and is within the exclusive
purview of the Board, of which Mr. Maddox has thdl tonfidence and supportSee, e.g.
4/3/19 Hearing, at 30:25-32:16. As such, theraas substantial evidence that Mr. Maddox’s
original suitability determination should be didiad.

I. Mr. Maddox Acted Appropriately Given His Limited diedge of
Allegations Against Mr. Wynn Prior to the Publicatiof theWSJAtrticle.

The Commission questioned Mr. Maddox's knowledde and reaction to, certain
allegations of misconduct against Mr. Wynn prioptlication of thaNVSJarticle. For instance,
the Commission questioned Mr. Maddox at great lemggarding his knowledge of the 2005
settlement agreement in late March or early Ap@l@ following Ms. Wynn’s filing of the
Crossclaim in theOkada Litigation. Mr. Maddox testified that he becamwaae of the
information contained in the Crossclaim through meeports. 4/3/19 Hearing, at 194:21-
195:5. Mr. Maddox knew only what everyone elsevkia that time: that Ms. Wynn had alleged
that Mr. Wynn had entered into a “multi-million d&t’ settlement with a former employee
regarding misconduct taking place on Wynn Res@rigperty.

Even though he was not directly involved in kadalLitigation, Mr. Maddox admitted
that the public allegations against Mr. Wynn in @0jave him concern, and testified that he
sought legal advice from Wynn Resorts’ then-GeneCalunsel, Ms. Sinatra, about the
allegations and what, if anything, they neededdandresponse to the allegations. Mr. Maddox
was advised simply that the allegations of miscehduere unfounded, that they had been
resolved and reviewed by experienced legal counssl a decade prior, that this was all a part
of Ms. Wynn’s scorched-earth litigation strategytine Okada Litigation, and that his “boss’s
bosses,”i.e., the Board, was handling the issue. 4/3/19 Hgarat 196:24-197:6seelEB

Report, at 121-22. Although the recent invest@aihave certainly cast doubt on the initial
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advice received from Ms. Sinatra, Mr. Maddox did have a sufficient basis to question that
advice at the time. Further, given that the Boaes considering the issue, and was receiving
additional advice from Gibson, Dunn & Crutcher LY. Maddox had no basis to separately
investigate the mattéf. With respect to Ms. Wynn'’s disclosure of her kienige of the 2005
settlement and allegations to the Company’s Ger@ahsel and outside counsel in either 2009
or 2012, expert witness Thomas Auriemma testifieat tdisclosure of such information to
counsel “adequately discharged her obligations untlee Company’s governance and
compliance policies and also under applicable ggraws and regulations.SeeExhibit E.41,

at § 13. Mr. Maddox and the Board, likewise, adegly discharged their obligations in relying
on counsel as well.

This point was made at the Adjudicatory Hearingtigh Attorney Murphy’s testimony
for the IEB. Specifically, Attorney Murphy tesefi that an individual with knowledge of
allegations of sexual harassment or misconducsfs&sihis or her obligations by disclosing the
allegations to counsel. Denise Murphy Testimor@/® Hearing. This makes sense, because
as opposed to senior executives (like Mr. MaddaoxXhdependent Directors, counsel is expected
to have the requisite knowledge, experience, amditg to address, investigate, and advise the
organization about what to do. Put simply, andatiog to the IEB’s own expert, Mr. Maddox
and the Independent Directors justifiably reliedtbe advice of counsel. Although that advice
may be called into question now, the qualifiersasenable reliance on that advice in 2016

cannot be deemed to call into question their silitaboday.

% On the same day it was filed publicly, Wynn RésoGlobal Compliance Officer, Attorney Tourek, sen

copy of the Crossclaim to the NGCB, which electetito investigate given the information known & th
time, i.e., the same information known to Mr. Maddox and ltidependent DirectorsSeelEB Report, at
124.
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The events of late 2017 do not change the analysshe testified at the hearing, at some
point in November 2017, as he was being preparedhifoupcoming deposition, Mr. Maddox
was advised by outside litigation counsel that &y’ be asked a question about an alleged
“assault,” and to be prepared for other inflammatguestions posed by Ms. Wynn’s counsel.
See4/3/19 Hearing, at 195:18-196:6. Mr. Maddox fesdi in that deposition that he had
recently been informed “by counsel” of an “allegessault,” but that was all he knew.

Of course, being advised by counsel in depospi@paration that he may be asked about
an “alleged assault,” as a part of Ms. Wynn’s ‘he&dugh litigation strategy” leading up to the
Okadatrial (id. at 196:22-197:6, 227:23-228:2), does not estabbsheven suggest, that Mr.
Maddox knew any of the specifics surrounding thédaulying allegations, as originally made
back in 2005. Indeed, as the IEB Report explaams, as Ms. Wynn herself confirmed at the
Adjudicatory Hearing, the Protective Order in t@&ada Litigation prevented non-attorneys,
including Mr. Maddox and the Independent Directdmsm being told anything about what was
being said or disclosed in that litigation abow #005 settlementSeelEB Report, at 133-35;
Exhibit E.74; 4/4/19 Hearing, at 173:3-8. To swighat Mr. Maddox or any of the Independent
Directors knew anything about the 2005 settlemeéherothan what was public at that time
requires assuming that Wynn Resorts violated tlbéePtive Order in that case, of which there is
no evidence and, frankly, did not hapgén.

The Commission also questioned Mr. Maddox reggrdim email he received on January

16, 2018, suggesting that an ambiguous statemantioed in that email, together with the

z Even assuming Mr. Maddox had knowledge of thaitdetunderlying the allegations brought up his

deposition and the underlying documents in @kadalitigation (which he did not), the obligation umde
Wynn Resorts’ Communications Protocol to notify thead Independent Director had already been
satisfied, so Mr. Maddox could reasonably assuna the Independent Directors were aware of the
allegations from their deliberations in 2016. Rert the Independent Directors already had knoveexfg

the types of questions being asked and certaihefiidependent Directors had been questioned during
their depositions about the incident. As a matfelaw, Mr. Maddox’s failure to specifically notifthe
Board of something it already knew does not impMgnMaddox’s suitability.
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limited knowledge he had at the time of questiopgdurnalists into Mr. Wynn’s conduct in
2005, should have prompted Mr. Maddox to open aestigation or disclose these allegations to
regulators immediately. 4/3/19 Hearing, at 23032:B. Again, there is absolutely no evidence
in the record, and Mr. Maddox denies, that he hadkanowledge that the author of the email
had any sexual contact with Mr. Wynn prior to héceipt of this email. The allegations
contained in the January 16, 2018 email in questiere vague and provided no specifics upon
which Mr. Maddox could or should have investigatedreported. As the IEB Report details,
Mr. Maddox thus asked the author of the email t@tnveith him and Ms. Sinatra in person to
better understand her allegations, and promiseguggport her in doing so. She refused.
Nevertheless, Mr. Maddox suggested a few days #feyWSJarticle was published that she
speak to Wynn Resorts’ Special Committee.

Importantly, through forensic analysis, the I|EBisvestigators confirmed that the
individual’'s email and accusatory story to the I&Bs fabricated and false. IEB Report, at 158
(“[W]hile Heather's assertions involving sexual oesduct by Mr. Wynn are consistent in
nature with other identified allegations, her sfiealaim of an offer of a bribe or hush money
by Mr. Wynn and Mr. Maddox in exchange for her speaking with theNSJreportedwas
underminedy certain evidence obtained by IEB investigatyrs.

Against this backdrop, it is not reasonable tostjpe Mr. Maddox’s suitability for
failing to disclose an email sent to him only dédgdore thewSJarticle that contained only a
non-specific allegation that “things did happenfiem Mr. Maddox attempted in good faith to
meet with the email’s author to find out more, @he author of the email subsequently altered

the email to falsely accuse Mr. Maddox of wrongdoinEB Report at 149-58; Exhibit E.86.
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The foregoing instances do not establish that Widdox was aware of allegations of
sexual misconduct against Mr. Wynn prior to YWW&Jarticle’s publication on January 26, 2018.
In fact, the only thing they prove is that 20162l 8 was a very difficult time where people at
Wynn Resorts felt, and were advised by their aggsnto be on the lookout for traps and attacks
against the organization and its founder, Mr. WynWith this state of mind, engrained over
years of highly-protracted litigation, one can urstiend their initial disbelief and denial of the
allegations in thaVSJarticle. Of course, in hindsight, the allegati@muld have been given
more weight at the time, and the Company acknovaedgat more should have been done. But
the Commission cannot ignore the environment inctvhdecisions were made, advice was
followed, and steps were taken at the time.

Mr. Maddox testified that within days of th&SJarticle, however, he began to have
doubts about the story he was told and advice deblean given in the past. That realization
accelerated as the investigations took shape, Mnrwesigned, and Mr. Maddox took control
of the Company, implementing quick and decisive @dia changé® Mr. Maddox’s actions
must be viewed in light of what he knew at the t{imet what others may have known but kept
from him, given his reputation as “a straight arrovbee4/3/19 Hearing, at 250:2-9. Through
this lens, Mr. Maddox’s suitability is not impacteg the evidence of his limited knowledge of
allegations against Mr. Wynn prior to publicatidrtlee WSJarticle.

il. Mr. Maddox’s Actions in Response to théSJ Article Were Also
Appropriate.

Mr. Maddox also acted appropriately in respons¢hto January 26, 2018/SJarticle.
Shortly after its publication, on February 6, 2008, Wynn ceased being Chairman and CEO of

Wynn Resorts, and the Board accelerated its egistiiccession plan, appointing Mr. Maddox as

28 The remedial measures implemented under Mr. Mdddtirection are detailed in the Pre-Hearing Bragf

17-21, and White Paper, at 168-76, and incorpotaya@ference herein.
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CEO and splitting the CEO and Chairman réfedar. Maddox then presided over changes at all
levels of the organization and embarked on a cohgmrgive review of the Wynn Resorts
workplace. The Company retained expert advisoduding the law firm of Kirkland and Ellis
LLP ("Kirkland and Ellis”), to scrutinize its harsment and human resource policies, which
were further scrutinized by the Special Committéethre Board. Through Wynn Resorts’
ongoing efforts, all such improvement recommendwstiovere made by the Board and
management, headed by Mr. Maddox. These changesléna revised and enhanced Preventing
Harassment and Discrimination Policy, enhancementsthe Company’s reporting and
investigative process, a revised and now bestaesscCompliance Program, as well as changes
to policies to avoid potential conflicts of intetremnd an overall strengthening of workplace
culture and community engagement, refocusing oardity and inclusion, gender equality, fair
treatment in the workplace, and employee charitadiorts in the communities Wynn
Resorts servesSeeWhite Paper, at 8-60.

Mr. Maddox also provided support to the Special @Guttee, NGCB, and IEB as they
conducted their respective, concurrent investigatiancluding electing to waive the Company’s
attorney-client privilege and directing the legalam to produce to the IEB any and all
documents requested. Moreover, contrary to thdicatpn at the Adjudicatory Hearing, Mr.
Maddox was not free to conduct his own investigatiothe wake of the 2018 revelations, as he
was warned that doing so would interfere with opliate the efforts of the Independent
Directors and the outside regulators. Exhibit &.2nterview of Matthew Maddox (“Maddox
Interview”), 7/2/18, at 59:23-61:11. To ensureiadependent and robust process, the Board

created the Special Committee and gave it jurigdicto investigate allegations of misconduct

2 Wynn Resorts Press Release, Wynn Resorts Seties tee Shareholders and Files Investor Presemtatio

May 2, 2018, available at: https://wynnresortslimited.gcs-welngonews-releases/news-release-
details/wynn-resorts-sends-letter-shareholders-aled-investor?field_nir_news_date_value[min]=.
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against Mr. Wynn.ld.; see also idat 262:6-263:2 (“The investigation was ongoindie Bpecial
committee was running it.”); White Paper, at 6, (Exhibit B) (expanding the Committee’s
charter beyond the specific allegations against Wiynn to include all relevant employment
policies and practices)Mr. Maddox personally directed individuals makingngplaints against
Mr. Wynn to those investigators, including new EE@&nplaints that Wynn Resorts received
after the article was published. Maddox Interviewv]149:19-150:2, 389:13-391%¢e alsdEB
Report, at 162 (Maddox’s instructions to all Wynes@Brts employees for reporting allegations to
the Special Committee). Mr. Maddox had every radsdoelieve that the regulators and Special
Committee, who had full authority to look into tleganization’s records and interview
witnesses, were receiving all the information thegeded to make their respective
determinations.See, e.g.Maddox Interviewat 93:14-18° Mr. Maddox was also instrumental
in hiring Ellen Whittemore, Wynn Resorts’ new Geale€Counsel, and Rose Huddleston as
Senior Vice President of Human Resources - Northedga. These executives are helping
strengthen Wynn Resorts and its compliance goingdud.
iii. Mr. Maddox Was Expressly Instructed Not to DisahssMatters Raised
in His IEB Interview with Other Witnesses, InclugliMr. Wooden and
Ms. Sinatra.
The Commission also questioned Mr. Maddox’s acfalowing his IEB interview on

July 2, 2018, suggesting that his failure to disctee matters raised therein with subordinates,

including Mr. Wooden and Ms. Sinatra, may bear isrongoing suitability.See4/4/19 Hearing,

0 Mr. Maddox actively encouraged employees and éoremployees to meet with the Special Committee

and regulators. For example, Mr. Maddox volunyaploduced to the IEB a personal text message
exchange he had with Heather (the woman who, bef@&VSJ article, suggested generally that “things
happened” but then refused to provide more infoilonadr meet with Mr. Maddox to discuss) wherein Mr.
Maddox asked Heather to please meet with the Sp@ciamittee to tell her story. Unfortunately, Heat
never met with the Special Committee and cut athrminications with the IEB when the IEB discovered
that the email had been falsified.
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at 29:4-31:11. Not so. At the conclusion of Mradidlox’s July 2, 2018 interview, the IEB
expressy instructed him not to do so:

“Just as part of this ongoing investigation and rbguirement that we all adhere

to the integrity of the process$, instruct you not to discuss the deposition

conducted today with anyone other than your attorneys, Matt Solum and Jacqui

Krum, and specifically not with any other witnesses, including Kim Sinatra,

Maurice Wooden and any members of the board whose depositionsstdle

pending.”

Maddox Interview, 7/2/18, at 529:2-11 (emphasiseald This same instruction was provided to
each of the witnesses, including Mr. Wooden and $Msatra, the very persons the Commission
intimated Mr. Maddox should have contactedSee alsoExhibit E.2.q, Stacie Michaels
Interview, 6/13/18, at 92:13-16 (“It's inappropeafor us to talk about this because we’re both
witnesses in this investigation. | was told notatk to witnesses. So we should not talk about
this.”). In light of the IEB’s warning to Mr. Madack and other witnesses, Mr. Maddox plainly
couldnot discuss any such matter with any of the witnesdésvertheless, on July 3, 2018, and
without violating the IEB’s instruction, Mr. Maddokegan discussions to disassociate Ms.
Sinatra from Wynn Resorts.

Moreover, though the Commission questioned thertiof certain senior employees to
appropriately brief Mr. Maddox, that failure is tf%e not his. Indeed, to the extent that
employees hid information from him, that bears bairt judgment® Mr. Maddox should be
judged only by what he has done once that infoonatame to light. As such, the record

confirms that Mr. Maddox’s actions following his BEnterview in July 2018 were proper and

do not call into question his ongoing suitability.

81 The record confirms that, at least with respedils. Sinatra, until Mr. Maddox became CEO, Ms.a8ia

reported to Mr. Wynn directly, not Mr. MaddoSee, e.g.4/3/19 Hearing, at 250:19-251:7.
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iv. Mr. Maddox’s Expansive Responsibilities as CEO Boen Oversight of
Major Corporate Decisions and Overall Operations.

The Commission’s concerns regarding Mr. Maddowul§iliment of his duties as CEO of
Wynn Resorts, including that he did not conducttings with spa and salon employees, appear
to misconstrue Mr. Maddox’s responsibilities. As.Nbatre’'s hearing testimony confirms, as
CEO, Mr. Maddox is responsible for high-level caigge decisions and strategic planning,
including exercising speed and decisiveness ins@eeimaking, understanding and directing the
business model and corporate strategy of Wynn Reaad its affiliates, and understanding and
managing the unique capital expenditure model efottganization.See4/3/19 Hearing, at 23:7-
25:23.

Though Wynn Resorts is certainly cognizant of tkaefits of demonstrating the CEO'’s
appreciation for and support of employees, andegrio demonstrate that at every opportunity,
ultimately, due to the demands of the business, Maddox was focused on corporate
transformation and growth for all of the Compangiaployees. See4/3/19 Hearing, at 30:25-
31:5, 220:13-221:22. As Mr. Maddox noted in histitaony, Mr. Wooden, who was then the
property president, was responsible for and helétimgs and communications with spa and
salon employees at the conclusion of the SpeciahrGittee’s investigation. Id. at 220:23-
221:21. That he delegated that communication toWwoden is not to say that Mr. Maddox is
not interested in or does not have time to builati@nships with line level employees. As
described in the White Paper, Mr. Maddox was oné¢heffirst participants in the Executive
Rotation program he directed be launched. Mr. Madskrved as a guest room attendant for a
day in this program in which operations and corf@executives rotate into line-level positions.
White Paper, at 29. Mr. Maddox is committed tolding relationships within the Company.

That he has thus far left the communication with apd salon employees to others who have
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more direct communication with those employees da®simpugn his continuing suitability.
Nonetheless, Wynn Resorts will continue to endedwoprovide all employees, particularly
those most impacted by the allegations againsM¥mn, with support and reassurance from the
highest levels of leadership, including Mr. Maddox.

Likewise, the Commission also questioned Mr. Madsldack of knowledge of the
specific enhancements made to Wynn Resorts’ PriexgBexual Harassment Policy in the last
year, but any such concern should be assuaged byitidox’s testimony demonstrating his
clear understanding of the existing policy, as wslWynn Resorts’ reporting and investigation
processes and his appointment of an experiencedr@edounsel and Senior Vice-President of
Human Resources to assist with ensuring best pesctbeed/4/19 Hearing, at 46:2-22. Indeed,
Mr. Maddox personally suggested one of the enhaengsw-that all claims of sexual
harassment be reported to Ms. Whittemore—and hesdrbe knew exactly who to contact with
any questions about the Policy, pointing out treatdsked Ms. Whittemore with monitoring the
investigative process. Accordingly, despite thestions expressed by the Commission, these
matters also do not bear on Mr. Maddox’s ongoirtability.

v. Mr. Maddox Had Minimal, Partial Knowledge of the @ation
Undertaken by Mr. Stern and Promptly Reported Regulators.

Lastly, the Commission also questioned Mr. Maddegarding his role in authorizing an
undercover operation orchestrated by Wynn Resottt€n-Executive Vice-President of
Corporate Security and Investigations, James Sfers the testimony confirms, Mr. Maddox
was briefly consulted by Mr. Stern solely regardsgnding someone to have a haircut by a
former employee and source of W& Jarticle, Jorgen Nielsen, and approved the operdasn

long as it's above board.” 4/4/19 Hearing, at 167%2. Upon receiving the resulting report

32 On April 6, 2019, Mr. Maddox informed Mr. Stetmat the Company would no longer require his sesvice
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from Mr. Stern, Mr. Maddox immediately broughtat the attention of Attorney Tourek, and Mr.
Maddox asked Attorney Tourek to disclose immedyatee report to both the IEB and to the
Board’s Special Committee, and cease any furthigritycrelated to the ongoing investigations.
Id. at 17:7-15. As Mr. Stern’s testimony confirmed, grimarily consulted with Wynn Resorts’
General Counsel at the time, Ms. Sinatra, in commeavith his activities, and only briefly
consulted Mr. Maddox about this activity. Sternsfimony, 4/4/19 Hearing. Given Mr.
Maddox’s limited role in authorizing this activitgs well as his prompt disclosure to regulators,
this matter also does not bear on his ongoinglsilitta Cf. Larry Cata BackerSurveillance and
Control: Privatizing and Nationalizing Corporate Miboring After Sarbanes-Oxle2004 Mich.
St. L. Rev. 327, 411 (2004) (noting that in lightirmcreased duties under SOX, “failure to take
aggressive action [to monitor potential corporatergdoing] may lead to liability”)see also
Miriam Hechler Baer, 77 U. Cin. L. Rev. 523, 5605KVinter 2008) (listing lawful means of
corporate policing and investigation).

Furthermore, Mr. Stern testified that Mr. Maddoasanot advised of and Mr. Maddox
testified that he did not have any knowledge reiggrdvir. Stern’s surveillance operation
involving Ms. Wynri® and three Company employees suspected of misasipgrate record¥.

D. The Company’s New Qualifiers Meet Suitability Stanérds.

As the IEB’s testimony confirmed, there is clead @onvincing evidence that each of the
Company’s new qualifiers, including Ellen WhitterapiCraig Billings, Philip Satre, Dee Dee
Myers, Betsy Atkins, Wendy Webb, and Richard Bynmessess the requisite integrity, honesty,

and good character that are statutorily mandate@.in c. 23K, § 12. SeelEB Testimony,

3 The IEB interview transcript of Mr. Stern’s integw makes clear that the surveillance of Ms. Wyowk

place years ago in connection with fdkadalitigation and not recently having anything to dahahe
WS Jarticle or allegations against Mr. WynBee generallyExhibit E.2.hh, Interview of James Stern.
For avoidance of doubt, no surveillance was uaéten on any alleged victimSee, e.gid. at 74:2-75:12.
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4/2/19 Hearing; IEB Report, at 169-174; White Paper9-17. The IEB found no derogatory
information relating to any of these current quetd, who are each highly-qualified,
experienced, and suitable to serve as busineserfeanf a gaming establishment. |EB
Testimony, 4/2/19 Hearing. There is no evidencihérecord to the contrary.

E. There is Not Substantial Evidence that Wynn ResortsNynn MA, or any of
its Qualifiers Violated Any Provision of G.L. ¢.23Kor 205 CMR.

As set forth in the Pre-Hearing Brief, the recooesl not reflect substantial evidence that
Wynn Resorts, Wynn MA, or any of its qualifiers kted any provision of Chapter 23K or the
Commission’s gaming regulations, including 205 CME5.01(4), the Commission’s continuing
duty regulations, promulgated on October 6, 203&ePre-Hearing Brief, at 22-23, incorporated
herein by reference.

i. Chapter 23K and the Commission’s Regulations Did Hpecifically
Require the Disclosure of the 2014 EEOC Settlement.

In addition to the arguments set forth in the Rearing Brief, the Commission’s
regulations did not require disclosure of a 20ltlesaent of $9,000, paid for by Wynn Resorts’
subsidiary, which resulted from mediation of an EEGharge filed in Nevada, in which a
former employee alleged an instance of nonconséssian 2005 against Mr. Wynn. The IEB
Report concludes that there is evidence that Mmignd Ms. Sinatra knew of that settlement
in 2014. IEB Report, at 97. The IEB Report alsoviles that Ms. Sinatra testified in 2018 that
she did not recall the 2014 settlement, and thahsel for Ms. Sinatra later confirmed to the IEB
that “Ms. Sinatra has no recollection of the ereadhange, receiving or reviewing the memo, or
a discussion with Mr. Campbell.Id. at 95-96.

As discussed in the Pre-Hearing Brief, in 2014¢ fbommission had no specific

regulations or process for disclosing the 2014lesadnt. In 2014, applicants, licensees,
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registrants, and qualifiers had a general contopuwlaty to provide updated information to the
commission. See205 CMR 112.02(2). This continuing duty obligatioontained no specific
categories of information that were required tgbaodically updated, leaving the burden on the
applicants, licensees, registrants, and qualifemdecipher what disclosure was required. Even
when the Commission did add specificity to its amuninhg disclosure duty in October 2017, as
discussed below, it is unclear whether the acausatiade against Mr. Wynn during the course
of a settlement of an EEOC claim would have beeguired to be disclosed, or whether
allegations of misconduct made during such a matterrequired to be disclosed. Though
failure to disclose this matter was clearly a nkistan judgment, it did not rise to the level of a
violation of the Gaming Act or the Commission’s ukdions. Furthermore, those who may have
been responsible for any required disclosure atermger with the Company.

Though the Company had a continuing obligation @ntain its suitability after its
initial suitability decisionseeG.L. c. 23K, 8 1, there were no specific reportiaguirements in
place in 2013 or 2014 beyond the general contingiaty obligation contained in 205 CMR
112.02. Basic licensee reporting requirements weteestablished until August 2015 when the
Commission adopted 205 CMR 139.@pntinuing Disclosure and Reporting Obligations of
Gaming Licensees205 CMR 139.00 requires certain fiscal, emplogtmeonstruction, revenue,
and other gaming related information to be provitkethe Commission on a regular basis. Like
the Commission’s application materials, 205 CMR .08%equires the reporting of certain
objective business and financial matters but dagsrequire reports of this nature. As such,
there is not substantial evidence that failure daynier executives to notify the Commission of

the 2014 settlement at that time violated the ocamimig duty regulation.
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il. There is Not Substantial Evidence that Wynn Reséfysin MA, or Any of
Its Associated Qualifiers Violated 205 CMR 115.01(4

205 CMR 115.01(4) (the “Continuing Duty Regulatipnihich provides that a gaming
licensee and each qualifier have a continuing dityeport to the IEB certain types of incidents
involving licensing, complaints, and governmentestigations, was promulgated on October 6,
2017. As the Commission’s regulation cannot bdieppetroactively’> Section 115.01(4) can
only be applied to conduct occurring after the tagon’s publication on October 6, 2017.

The Company does not contest the IEB Report’sifddtatement that the “Company did
not notify the MGC of the existence of the 2005tleetent agreement, the underlying
allegations, the assertions in the Crossclaimherrformation that was being uncovered during
the Okadalitigation’s discovery process.” |IEB Report, &31 However, the IEB Report does
not allege, nor is there substantial evidence, \Watn Resorts’ failure to notify the Commission
of the 2005 settlement in 2017, following promuigatof Section 115.01(4), violated the
continuing duty regulation, because this conduasdoot actually violate any provision of the
continuing duty regulation, including subsectiod$ &s applied t@riminal proceedings; (e) as
applied to complaints and investigations hyaaning regulator or government agenctbat may
impact the gaming license or a fine of greater tfi&0,000; and (f) as applied topanding
material legal proceedinj. As the record reflects, the 2005 settlement waiihmatter, did
not involve any government agencies or processndidinvolve fraud or embezzlement, and

was not pending in 2017.

% A regulatory change affecting substantive righémerally only applies prospectivelgee Hanscom v.

Malden & Melrose Gas Light C0220 Mass. 1, 3 (1914Figueroa v. Director of the Dep't of Labor &
Workforce Dey.54 Mass. App. Ct. 64, 70-71 (2002).

The Commission was aware of and tracking@kadalLitigation. It was also considered in connection
with the Company’'s 2013 Suitability determinatioiseeExhibit G.1.h, Suitability Hearing Transcript,
12/16/13, at 19:7-20:4.
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Likewise, Wynn Resorts’ failure to notify the IEB early January 2018 of its limited
knowledge with respect to the anticipat&BJarticle prior to its publication on January 26,
2018, may not have been good regulatory practioejtldoes not, as a matter of law, violate
Section 115.01(4). As the Hearing testimony coméid, Company executives who had limited
knowledge of the subject of th&/SJarticle prior to its publication, questioned whethke
article would be released at all given their bedisfto its inaccuracy. 4/3/19 Hearing, at 231:24-
232:20. In fact, the Company’s General Counseisadivand directed executives not to disclose
to regulators unless and until the article wasabtypublished. IEB Report, at 144-45. Failure
to notify the Commission of this information at thane, though admittedly poor regulatory
practice, does not provide substantial evidenceoblation of the continuing duty regulation.

Still, regardless of the technical aspects ofdbetinuing duty regulation, and with the
benefit of hindsight, Wynn Resorts certainly untlemds the expectations and importance of
reporting certain types of information today, irdihg any accusations of nonconsensual sex,
sexual harassment, and private pre-litigation es@kthts involving qualifiers. However, even
without contesting the IEB Report’s facts regardthg events of 2017 and 2018, the record
reflects no violation of 205 CMR 115.01(4), or asther provision of G.L. ¢.23K or 205 CMR.

Importantly, as Ms. Whittemore testified, todapy allegations of nonconsensual sex,
sexual harassment, or private pre-litigation settlets involving qualifiers are required to be
reported by the Company to its regulators, regasdief the technical requirements of the
continuing duty regulationsSee4/4/2019 Hearing, at 120:24-122:16. The recofigécets that
there is not substantial evidence of a violatior2@% CMR 115.01(4), or any other provision of

G.L. c. 23K or 205 CMR.
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F. Qualifiers Who Failed to Abide by the Company’s Inernal Polices and/or
Procedures Are No Longer with the Company.

As set forth in the Pre-Hearing Brief, the receahfirms that none of the high-level
executives who failed to abide by Wynn Resorts’ amternal policies and procedures remains
with the organization todaySeePre-Hearing Brief, at 24-25. The IEB confirmedstfinding at
the hearing, testifying that “the individuals idéied in this investigation as bearing the most
responsibility for the corporate failures have beeplaced.” Karen Wells Testimony, 4/2/19
Hearing; 4/4/19 HearingeelEB Report, at 209.

G. Wynn Resorts, Wynn MA, and Its Qualifiers Did Not Willfully Provide False
or Misleading Information to the Commission.

As set forth in the Pre-Hearing Brief, the recoeflects that neither Wynn Resorts, Wynn
MA, nor any of its qualifiers willfully provided fse or misleading information to the
Commission during the RFA-1 review process throtlghaward of the license, or thereafter.
SeePre-Hearing Brief, at 26-31. Though the IEB Repody evidence that, in retrospect,
certain individual qualifiers exercised poor judgmen not disclosing awareness of past
allegations against Mr. Wynn and related privatttleseents, there is no evidence, let alone
substantial evidence, that any qualifwtlfully provided false or misleading information to the
Commission.

The evidence outlined in the IEB Report does muhainstrate that any qualifiers’ failure
to disclose this information during the applicatjpmocess through the license award constituted
awillful provision of false or misleading information. $ibeally, the IEB does not identify any
express request for this information, and the r@ates not contain substantial evidence that
any qualifier with knowledge of the settlement ocasations against Mr. Wynn intentionally or

deliberately withheld this information. Rathergttecord before the Commission demonstrates
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that those with knowledge of the settlements amtdigations against Mr. Wynn believed that this
information did not need to be disclosed in conioectvith the 2013 suitability review. Further,
as the record also confirms, regulatory practitisrend counsel, including long-time regulatory
counsel for the Company, disagree on whether suatters should have been disclosed to
regulators. Again, with the benefit of hindsightdain today’'s appropriately-heightened
awareness of workplace sexual harassment and ggs@itlear that best practices would have
been to report the accusations against Mr. Wynnaawydrelated settlements. While a mistake in
judgment was made in failing to disclose theseamsts during the Company’s 2013 suitability
review, the record evidence does not support aninthat any qualifier willfully provided false
or misleading information to the Commissitin.
i. Chapter 23K, the Commission’s Regulations, aeddbmmission’s

Qualifier Application Did Not Specifically Requitiee Disclosure of

Private Settlements or Private Accusations of Mislewt in 2013.

As discussed in the Pre-Hearing Brief, the recmdclear that gaming laws and
regulations, including the Commission’s licenselappon forms, did not mandate disclosure of
certain settlements occurring prior to 2013, inglgdout not limited to Mr. Wynn's settlements
with former employees in 2005, 2006, and 2008eePre-Hearing Brief, at 28. As the IEB
Report details, each of these matters involved sat@ans by an employee or former employee

against Mr. Wynn that were resolved privately awodfidentially by Mr. Wynn with outside

counsel. See IEB Report, at 33-34, 53, 66-69.

3 It would be inappropriate at this stage for thehission to now attempt to revisit its initial Zddecision

awarding a license to the Company, rather thansagbe Company's present suitability as a licenase,
was the focus of the IEB’s investigatory proceBgerby Refining C0.407 Mass. at 722 (recognizing that
an issued license is a “vested property right eflitensee,” and it follows that the “grounds updrich . .

. it may be revoked are substantially narrower ttren factors which may be considered when such a
license is issued”)see Konstantopoulp884 Mass. 133 (“[R]evocation of an already isslieense is
distinguishable from a decision not to issue anleein the first place.”). Accordingly, an appiape
remedy for any finding of a failure to disclose2@13 in violation of the statute should be revieuvethe
context of the Company as a licensee today andsah applicant in 2013.
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The Commission’s disclosure forms broadly requesst amounts of information
regarding civil and criminal matters that are, withexception, grounded in formal proceedings
involving a tribunal or a government agency ingettion. As demonstrated, these extensive
forms, however, do not capture or request discstiprivate settlements or mere accusations
of misconduct. Rather, they seek only objectiveéemals that have some indicia of formality
through the involvement of a third party, be it doaurts or other government agencies.

With the benefit of hindsight, the Company ceftaimnderstands the expectations and
importance of reporting certain types of informatitoday, including any accusations of
nonconsensual sex, sexual harassment, and prikedeigation settlements involving qualifiers.
Indeed, the Company has overhauled its compliameetibns to ensure that this information will
be provided to the Company’s Compliance Committe@, an turn, available to regulators to
review upon submission of the Company’s ComplidBireer. SeeExhibit .13, April 24, 2018
Letter re: Continuing Duty to Update. This measal@e will ensure that the IEB is aware of
any allegations of sexual harassment and relati#ldreents or complaints, regardless of amount
or whether any third party tribunal or governmegercy is involved. Although this has been
addressed going forward, it cannot be said thaCttnamission’s disclosure requirements in 2013
mandated or requiretthe disclosure at that time of private, pre-litigatsettlements from 2005,
2006, and 2008, to the extent they were known lyyqanalifier of the Company. A predicate to a
finding that a licensee has “willfully with[heldhformation from or knowingly giv[en] false or
misleading information” is that the information welearly required to be disclosed in the first

instance® Accordingly, here, the record does not reflecsirgle question on any of the

8 The IEB Report also identifies nondisclosure by. Miynn of Entity Y, LLC (“Entity Y”), the entity

created by Mr. Wynn's Attorney for the purpose afyimg the complainant and her husband, in Mr.
Wynn’s Multi-Jurisdictional Personal History Disslore Form and Massachusetts supplement. As the
record before the Commission demonstrates, howd&herWynn was not a member of the LLC and did
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disclosure forms for which the Company or any diga$ failed to disclose required information,
let alone for which any qualifier willfully providefalse or misleading informatiof.

il. There Is Not Substantial Evidence of Any InteWiiifully Provide False
or Misleading Information to the Commission in 2@k3lhereafter.

As the IEB Report concludes, at the time of th@38uitability investigation, the only
gualifiers who were aware of any allegations of Mtynn’s sexual misconduct were Mr. Wynn
himself, former Board member Ms. Wynn, and the Canyxs former General Counsel, Ms.
Sinatra. IEB Report, at 87. Mr. Wynn testifie@tlne believed the 2005 settlement did not need
to be disclosed and did not recall or was unawéra 2006 or 2008 settlement. Ms. Sinatra,
upon learning of the 2005 settlement in either 2002012, was advised that the matter was
reviewed by outside corporate and regulatory cduzse that no regulatory or other reporting
was required. Regarding Ms. Wynn, the record c&dléhat by April 2009, she was aware of the
2005 settlement agreement and another similar encithking place in 2006See id.at 85-88.

As Ms. Wynn testified, she reported her knowledfehe 2005 settlement to the Company’s
then General Counsel, as well as the Company’stilmegregulatory counsel, discharging her
duties to the Company. 4/4/19 Testimony, at 16@,1060:25-161:9. However, any failure to

report this matter in her capacity as directoi® €ommission or the Board is a question of Ms.

not retain any ownership in Entity Y. Entity Y wastablished by Mr. Wynn’s counsel, Jim PisanaBia
vehicle for paying out the 2005 Settlement oveumber of years. Mr. Pisanelli testified that heisap

for the benefit of all parties to the settlemend &me Mr. Wynn had no authority over the fundingen
transferred to Entity Y .SeePisanelli Interview, Vol. 1, 5/14/18, at 34:13-86:Significantly, in hiOkada
deposition, Mr. Wynn stated that he had no knowdedf Entity Y. SeeExhibit E.2.zz, Deposition of
Stephen Wynn (“Wynn Deposition”), Vol. 5, 10/5/5%,810:21-811:2; Exhibit E.2.aaa, Wynn Deposition,
Vol. 7, 10/25/17, at 1275:23-24. Mr. Wynn also sidlered the matter closed upon payment of the
settlement amount. Wynn Deposition, Vol. 7, 101Z5/at 1284:5-9.

Nor does an email provided by the IEB’s outsigestigators to Ms. Sinatra in May of 2014 provide
requisite basis that any qualifier willfully withldeinformation or knowingly gave false or misleaglin
information. In May of 2014 the IEB’s outside irstigators, Michael and Carroll sent an email to Ms.
Sinatra that stated the IEB requires “any andraérnal documents dealing with high profile issthest
SAW and [the Company] are dealing with or have dedth in the past. These matters may involve
litigation and personal relationships as well asibess matters."SeeExhibit E.113. This statement was
contained in an email to schedule interviews wite Company qualifiers, including Mr. Wynn. The
emailed statement by the IEB’s outside investigai®unclear, lacks specificity, and is highly sdbive.
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Wynn’s individual suitability as a qualifier, ndtat of the Company. As Ms. Wynn was a Board
member and shareholder, neither the Company nornVResorts had supervision or control
over the actions of Ms. Wynn at the time and carb®theld accountable for her action or
inaction in those roles.

During the suitability investigation, Mr. Wynn ditbt disclose the 2005, 2006, or 2008
settlements or their underlying allegations to stigators. The IEB Report, however, does not
support a finding that this nondisclosure constiiud deliberate or intentional provision of any
false or misleading information. The record refethat Mr. Wynn believed the 2005 settlement
did not need to be disclosed or reported from aleg¢gry perspective as it was “withdrawn and
the matter was closed.” Wynn Deposition, Vol. @/2b/17, at 1284:5-9. In addition, Mr. Wynn
testified that he did not recall the 2006 settlemaritil it was brought to his attention in 2018,
after publication of theWNSJarticle. Wynn Deposition, 4/4/18, at 6:15-9:20Ohere is no
evidence in the record that Mr. Wynn had any knogée of the 2008 complaint or the
allegations against him at the time of the 2013ieaton in Massachusetts. As set forth above,
there is no record of Mr. Wynn being asked for infation regarding any private, resolved pre-
litigation settlements. Moreover, as documentethélEB Report, experienced outside gaming
counsel for Mr. Wynn and the Company, Frank Schréekl perceived the 2005 settlement and
underlying allegations against Mr. Wynn as no ntben mere “allegations,” which were almost
immediately recanted, reflecting “a personal incdéson and bad judgment.” IEB Report, at 50.
According to Attorney Schreck, given their persoaadl unverified nature, these allegations did
not raise concerns about Mr. Wynn'’s or the Compasyitability. Id. When questioned during
the course of the IEB’s investigation about hisvpres statement to investigators in 2013 that he

knew of “no questionable activity,” Attorney Schkeconfirmed his belief that what he
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perceived as mere allegations, which lacked substand were later recanted, did not affect
suitability and need not be discloseltl. at 91. Likewise, his position in ti@kadalitigation
was that this incident was no more than a “persardiscretion and bad judgement but not a
guestion of Mr. Wynn'’s suitability.”ld. at 90-91. Again, with the benefit of hindsigltisi easy

to question Attorney Schreck’s position on thesiés!® Nonetheless, Mr. Wynn provided
what he believed were truthful answers in his $ulitg filings to the Commission in 2013. His
belief that the 2005 settlement did not need talibelosed, failure to recall the 2006 settlement
until 2018, and lack of knowledge of the 2008 setént do not establish the requisite intent to
establish that he intentionally or deliberately\pded any false or misleading information to the
Commission in 2013 or thereatfter.

According to the IEB Report, at the time of thel20suitability investigation, Wynn
Resorts’ former General Counsel and Secretary, $iisatra, was at least aware of a 2005
settlement involving Mr. Wynn, as disclosed to bgrMs. Wynn, by as early as 2009, but no
later than 2012, though she denies having any latdye at that time of an allegation of rape
against Mr. Wynn. |EB Report, at 84-85. Though. Msnatra did not appear before the
Commission at the Adjudicatory Hearing, there issn@ence, nor does the IEB allege, that Ms.
Sinatra was aware of the 2006 settlement in 2013 tlze IEB Report does not establish that Ms.
Sinatra knew of the circumstances of the 2008 esattht at the time of the 2013 suitability
process. As the IEB Report reflects, Ms. Sinawatends that upon learning of the 2005
settlement in as late as 2012, she consulted witkide regulatory counsel, Attorney Schreck,
who had handled Mr. Wynn's 2005 settlement, as aglbther regulatory mattertd. at 87-88.

According to Ms. Sinatra, Attorney Schreck advidest that Mr. Wynn had paid the 2005

40 Indeed, as the IEB Report points out, experiergaading experts disagree on whether disclosuréef t
2005 settlement to regulators in Nevada and Massatfs was requiredseeExhibits E.43 and E.44.
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settlement amount out of his personal funds, aiad ttere had been a full release of claims
against Wynn Resorts and Mr. Wynihd. As Ms. Sinatra further recalled, Attorney Schreck
advised her that there was nothing that she, agi@e@ounsel, needed to do regarding the 2005
matter and allegatiorfs. Though Attorney Schreck disputes that he providey advice
regarding Ms. Sinatra’s disclosure obligations an&al Counsel, he confirmed that he did
speak to Ms. Sinatra about the 2005 settlementbfagations of misconduct against Mr. Wynn,
though he could not recall when. NeverthelessprAtty Schreck’s position regarding the
disclosure of the 2005 settlement is entirely cstesit with Ms. Sinatra’s recollection of his
advice: he perceived the 2005 settlement and widgrhllegations against Mr. Wynn as no
more than recanted “allegations” that raised noceors about Mr. Wynn's or the Company’s
suitability.*?

During the course of the 2013 suitability inveatign, in advance of the investigative
interviews, IEB investigators allegedly informed kvly Resorts, through Ms. Sinatra, that in
order to evaluate the Company’s suitability, theB Iould require “any and all internal
documents dealing with . . . high profile issuest thtephen Wynn and Wynn Resorts are dealing
with or have dealt with in the past. These mattey involve litigation and personal
relationships as well as business matters. IEB Report, at 86. As the record reflects, theyonl
settlement that Ms. Sinatra was aware of at the whthis request was the 2005 settlement,
which she was previously advised was seven yedraml resolved, and that there was nothing

that she, as General Counsel, needed to do regaittenmatter and allegations. Significantly,

a1 Importantly, the Company’'s General Counsel, M&ubinstein in 2005 received advice from the

Company's outside corporate counsel that therensgasthical or legal obligation to inform the Boaod

the 2005 settlement, which was then thought tolvesa consensual relationshipSee Exhibit E.2.y,
Deposition of Marc Rubinstein, 11/2/17, at 40:2-16.

The former Chair of the NGCB testified that he wlot believe that a consensual relationship, @renthat
resulted in a multi-million dollar fine, was a réatory issue. If the person making the disclosigeision
believes that the allegation was that Mr. Wynn leadjaged in consensual sexual relations, one can
understand the decision that it need not be reghofeelEB Report, at 90.
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the evidence suggests that Ms. Sinatra did not kmleat the 2005 settlement involved
accusations of nonconsensual sex in 2013. Basdeosubjective and vague nature of the IEB
investigators’ email request and the prior advi€experienced outside counsel regarding the
2005 settlement, nondisclosure of this issue attitme of the 2013 suitability investigation
suggests, at most, a failure to exercise the prigpet of due care, but certainly does not rise to
the level of ill intent. Accordingly, the recor@rmfirms that Ms. Sinatra’s nondisclosure of the
2005 settlement during the RFA-1 review processadmd evidence the willful provision of any
false or misleading information, let alone substdmtvidence of it.
iii. Any Disclosure Concerns are Attributable to Induals

As set forth in the Pre-Hearing Brief, any coneeregarding nondisclosure by Mr.
Wynn, Ms. Wynn, or Ms. Sinatra implicate their ability as individual qualifiers, not the
Company’s suitability as a license8eePre-Hearing Brief, at 29-30. While not establighany
willful conduct, all the evidence presented in tB& Report pertains to the actions or inactions
of three individual qualifiers—two of which havereddy been removed, and the remaining
qualifier, Ms. Wynn, who has only a financial irest in the license&. As discussed in detail in
the Pre-Hearing Brief, in such circumstances, reah@f an unsuitable individual qualifier,

rather than denial of a gaming license, is the appate remedy.See, e.g., Bally;sl0 N.J.A.R.

43 A determination on the suitability of Ms. Wynn—as individual qualifier holding more than 5 perceht

common stock in the Company—can be decided separaten that of the licensee under 205 CMR
115.01(4). This is because the Commission’s reiguis expressly set forth a remedy that requires
removal of any individual qualifier with solely améncial interest who receives a negative detertioinaf
suitability. Specifically, 205 CMR § 116.11 proegl that “a gaming licensee shall have a mechanism
approved by the commission in place by which it reigctuate divestiture or redemption of securjtas

a like process, in the event of a negative detaatian of suitability being issued to a person reggito be
qualified.” In compliance with this statutory recement, Wynn Resorts has a mechanism in place by
which to effectuate divestiture of Ms. Wynn’s remag financial interest in the event she is deemed
unsuitable as a qualifier. Specifically, as setthfan Wynn Resorts’ corporate bylaws, there is an
established procedure for the redemption by WynsoRe of any securities owned or controlled by any
person found to be unsuitable by a gaming authorfgeCertificate of Third Amended and Restated
Articles of Incorporation of Wynn Resorts, Limitetkt. VI, § 2(a).
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356;In the Matter of the Applications of Boardwalk RegeCorp. and the Jemm Co. for Casino
LicensesNew Jersey Casino Control Commission OpinionN1DA.R. 295 (Nov. 13, 1980).

Moreover, the Commission’s regulations regardihg bbligation to cooperate and
provide truthful information allow the Commission suspend or revoke the license of an
individual who fails to do so. 205 CMR 112.02(205 CMR 112.03(1). Accordingly,
appropriate discipline for a failure to cooperatgpmvide truthful information under 205 CMR
112 is limited to the individual offender.

iv. The Company Has Addressed Concerns Regarding tiportihg of
Allegations of Sexual Harassment or Misconduct Tglo Enhanced
Compliance, Reporting, and Training.

As detailed in the Pre-Hearing Brief and White Rafiee Company has addressed the
concerns identified in the IEB Report and made iBgant changes to its workplace oversight
and compliance policies and procedures to ensateatlegations of sexual harassment or sexual
misconduct are reported and reviewed at the higleests of the CompanySeePre-Hearing

Brief, at 30; White Paper, at 18-25

H. Wynn Resorts and Wynn MA Possess the Necessary Fimaal Stability and
Integrity and Requisite Business Practices and Busess Ability.

The record also reflects substantial evidence tihatn Resorts and Wynn MA possess
the financial stability and integrity necessarynbaintain a successful gaming establishment.
IEB Report, at 191-94. Testimony of the IEB’s extp®rew Chamberlain of HLT Advisory
Inc., confirms that the allegations against Mr. \WWymave not impaired the Company’s current
financial situation. Chamberlain Testimony, 4/2H86aring; IEB Report, at 194. The record
also reflects substantial evidence that Wynn Resartd Wynn MA maintain the requisite
business practices and business ability, as denabvedtby the Company’s new executive and

board leadership with extensive gaming, regulatang corporate governance experience, and
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newly-implemented compliance and workplace policie#’/hite Paper, at 8-18. There is no
evidence in the record to the contrary. Accordinthe record reflects substantial evidence that
Wynn Resorts and Wynn MA maintain the requisiteaficial stability, integrity, business
practices, and business ability to establish animshtaia a successful gaming establishment in the
Commonwealth.

l.  Wynn Resorts’ Severance Agreement with Ms. Sinatr@lVas A Prudent
Business Decision, Not an Issue of Suitability.

At the Adjudicatory Hearing, the Commission raisshcern regarding Wynn Resorts’
separation agreement with its former General Cduhe Sinatra. As an initial matter, Ms.
Sinatra’s separation agreement and severance paymea not discussed in the IEB Report or
identified in the Hearing Notice. The issues dreré¢fore not properly before the Commission,
and they do not bear on the Company’s suitabitityamy event. But even if the Commission
were to consider these issues, the Board’s actiens prudent.

The testimony before the Commission establishes Ms. Sinatra’s separation and
severance were the product of reasoned busineggngm. As Ms. Atkins, Chair of the
Compensation Committee of the Board, testified, @menpensation Committee carefully and
thoroughly considered Ms. Sinatra’s contract amdithplications of separation prior to reaching
a decision. They retained an executive compensatipert with Kirkland and Ellis as outside
counsel, as well as a compensation consultant Radford Aeon, an international compensation
consulting firm. 4/3/19 Hearing, at 114:12-115:29s. Atkins testified that the Compensation
Committee also considered whether Ms. Sinatra shbealterminated with cause, taking advice
from its outside counsel and debating this issusr tive course of several Committee meetings,
and ultimately recommended to the Board that Msatéa be terminated without causkl. at

117:7-14, 118:5-16. Ms. Whittemore, the Compamgss General Counsel, testified that upon
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advice from Kirkland and Ellis, as well as Nevadapéoyment lawyers, the Company was
advised that “a claim to terminate her with causaill be a contentious litigation for a number
of years and she would have defenses|d” at 126:21-127:4. As Ms. Whittemore explained,
“[w]e were looking at a point in the career of t@mpany, the trajectory of the [Clompany, that
[we the Company] needed to get the past behindng getting the past behind us was to enter
into an agreement with Ms. Sinatralt. at 127:6-10. Importantly, as Ms. Whittemore also
explained, the Company did not release Ms. Siregnpart of her separation agreement. In fact,
Ms. Sinatra is currently a defendant in multiplargiolder derivative lawsuits that are filed on
behalf of theCompanyagainst Ms. Sinatra, Mr. Wynn, and others.

Ultimately, the record evidence establishes thHa¢ Board acted prudently and
appropriately. Shoen 137 P.3d at 1178 (the business judgments of tdireare entitled to
deference). Over the course of several weeks—eisectonsultation with outside counsel from
Kirkland and Ellis, a Nevada labor law expert dtler Mendelson, and an outside compensation
consultant—the Board and Compensation Committeerotiyhly vetted Ms. Sinatra’s
separatiori’ Several factors were considered, including Msa®a’'s employment agreement
and related legal considerations, the potentiat@mstly litigation, and the financial implications
of Ms. Sinatra’s termination. As the minutes of tbompensation Committee and Board reflect,
it was the Compensation Committee, and not Mr. Maddhat analyzed Ms. Sinatra’s
separation and recommended a course of actionet®tiard. After a month of negotiation,
review, and discussion, the Committee recommenadlede Board that Ms. Sinatra’s separation
agreement be approve&eeAppendix E, 8/3/18 Minutes. On August 3, 201&, Board, which

did not then include Mr. Maddox, approved Ms. Siaatseparation agreemerit. In doing so,

4 The Board and Compensation Committee discussedSitatra’s separation over the course of seven

meetings. SeeMinutes, 7/7/18, 7/9/18, 7/11/18, 7/13/18, 7/28/88/18, and 8/3/18, attached hereto as
Appendix E.
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the Board made a decision that was determined io tee best interest of the Company. That
decision is entitled to the deference of the Comiois under the business judgment rufgee
Shoen, 137 P.3d at 1178; see also Am. Soc'y fdmfe& Materials v. Corrpro Co0s.478 F. 3d
557, 572 (3d Cir. 2007). Accordingly, this matti#yes not bear on the Company’s or Mr.
Maddox’s suitability.

PROPOSED REMEDIAL MEASURES

As the testimony confirms, the record before thmm@ission does not support any
adverse action against the Company’s license. [EBehas not recommended and the record
does not support any termination, revocation, gspsasion of the Company’s Category 1 license
for failure to maintain suitability. The Compangdaits current qualifiers remain suitable, and
there is not substantial evidence of any violatiohany gaming laws or regulations.

Nevertheless, the Company will agree to the follhgnadditional measures as part of the
disposition of this case. Such measures if acdelpyethe Commission and incorporated into a
decision in this matter, will provide additionalsasances that the allegations and misconduct
that led to the investigations in Nevada and Masssetts do not occur again and ensure that the
most important changes implemented by the Compamry the last year may be enforced as
license conditions. In furtherance of these objest the Company proposes that the
Commission consider the following measures asqfars decision and order in this matter:

1. Stephen A. Wynn shall be prohibited, as allowedavy, from being on the premises of
any resort facility wholly-owned by Wynn Resortgmited;

2. Wynn Resorts, Limited and Wynn MA, LLC, their quilis, and any executive holding
a key gaming license shall have no business raktip whatsoever with Stephen A.
Wynn or any business entity controlled by him omwhich he has a five percent or
greater interest of any class of voting securiteegept pursuant to the Surname Rights
Agreement dated as of August 6, 2015;
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3. Wynn Resorts, Limited and Wynn MA, LLC, their quiis, and any executive holding
a key gaming license, shall not initiate any so@ahtact with Stephen A. Wynn;

4. Any inadvertent contact with Stephen A. Wynn shadl reported to the Commission
within ten (10) days of contact;

5. Wynn Resorts, Limited has agreed that all repants complaints of sexual harassment,
or sexual assault made by an employee of Wynn/egss, LLC or Wynn MA, LLC are
reported to the Wynn Resorts, Limited Compliancen@uttee on a quarterly basis, and
agrees that the quarterly report to the Complia@@mmittee and Compliance
Committee meeting minutes are filed with the Consiois in a timely manner as part of
its continuing duty reporting obligations. In atfoh to a record of all known potential
and actual regulatory violations, the quarterly @bamce Committee report shall
include: (i) disciplinary actions, settlements, terminations regarding harassment or
discrimination by a senior executive; (ii) any krmowawsuits or other public filings
against senior executives or Board members invgltisrassment or discrimination; (iii)
any settlements on behalf of a senior executiveluiwg harassment or discrimination
made prior to litigation having been filed; and)(documents and information provided
to regulators in any U.S. jurisdiction concerningmplaints or allegations of sexual
harassment, all of which must be provided to then@@sion in a timely manner;

6. Wynn Resorts, Limited shall not change the requameinthat its Compliance Committee
is completely composed of independent, outside neesntwithout the prior approval of
the Commission;

7. Wynn Resorts, Limited shall annually review its \Wmeting Harassment and
Discrimination Policy with the assistance of ansig expert who will recommend any
changes to ensure ongoing compliance with all apple laws and regulations;

8. Wynn Resorts, Limited shall ensure that all new leyges of it and its subsidiaries are
trained on the Preventing Harassment and DiscriminaPolicy (or equivalent policy)
within 6 months of being hired;

9. Wynn Resorts, Limited shall ensure all of its arsdsubsidiaries’ current employees are
trained on its Preventing Harassment and DiscritidnaPolicy (or equivalent policy)
and shall retrain its current employees annually;

10.Wynn Resorts, Limited has adopted a policy appleab it and its subsidiaries that puts
safeguards in place to ensure that outside couwhsehot represent both it or any
subsidiary and individual directors, officers ormayees in a legal or regulatory matter
unless authorized in writing by the General Counseladdition, Wynn Resorts, Limited
and Wynn MA, LLC shall not, without the prior pession of the IEB, use any counsel
who is identified in the IEB Report who represenid&d Wynn and Wynn Resorts or its
affiliates and who did not adequately address thergial conflicts of interest in such
representation;

a7



11.Any civil complaints or other actions filed in amgibunal against a qualifier shall be
reported to the Commission within ten (10) busirégsgs of notice of the action;

12.Wynn Resorts, Limited and Wynn MA, LLC agree to ippily provide to the IEB any
information relevant to their suitability or theitsiility of any qualifier or any executive
holding a key gaming license; and

13.0n April 6, 2019, Mr. Matt Maddox informed Jame®i® Wynn Resorts’ Executive
Vice President of Corporate Security and Invesiogat that Wynn Resorts would no
longer require his services. Any person hired éplace Mr. Stern as the head of
corporate security and investigations will repost YWynn Resorts’ Chief Global
Compliance Officer. No surveillance will be contkat of employees or third parties
without the permission of the Chief Global ComptiarOfficer and the General Counsel
or other in-house counsel to whom she delegatesmnegility.

CONCLUSION

For the reasons stated herein, the CommissionldHod that Wynn MA and the
Company have established their ongoing suitablidityclear and convincing evidence; that the
Company’s new qualifiers have established theitabuity by clear and convincing evidence;
and that there is not substantial evidence thaCin@pany or any qualifiers willfully provided
false or misleading information to the Commissian violation of any gaming laws or
regulations. Specifically, the Commission shoutthaude that: (1) the Commission’s finding
on December 27, 2013 that there was clear and wmong evidence that Wynn Resorts and
Wynn MA met the suitability standards set forthGrlL. 23K, § 12 should not be disturbed; (2)
the Commission’s finding on December 27, 2013 thate was clear and convincing evidence
that Matthew Maddox meets the suitability standaetsforth in G.L. c. 23K, 8 12 should not be
disturbed; (3) clear and convincing evidence exisédé the Company’s new qualifiers meet the
suitability standards set forth in G.L. ¢.23K, §; 12) substantial evidence exists that Wynn
Resorts, Wynn MA, or any qualifiers violated anyyision of G.L. c. 23K or 205 CMR; (5)
substantial evidence exists that, although cexétne Company’s qualifiers failed to abide by

the Company’s own internal policies and/or procedumone of these former qualifiers remain
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with the Company; (6) neither Wynn Resorts, Wynn MAany qualifiers willfully provided

false or misleading information to the Commissiamiinlg the RFA-1 review process through the

award of the license, or thereafter; (7) Wynn Resa@and Wynn MA possess the financial

stability and integrity necessary to maintain acessful gaming establishment; and (8) Wynn

Resorts and Wynn MA maintain the requisite businasgtices and ability to establish and

maintain a successful gaming establishment. Adoglg the Company’s continuing suitability

should be confirmed.

Dated: April 8, 2019

/s/%l C:-*’ﬂ

Nicholas Casiello, Jr., Esq.
FOX ROTHSCHILD LLP
Midtown Building, Suite 400
1301 Atlantic Avenue

Atlantic City, New Jersey 08401
Phone: (609) 348-4515

Respectfully submitted,

WYNN MA, LLC
By its attorneys,

Isl /1/\“—"/”

Jed M. Nosal, Esq.
Jessica T. Lu, Esq.
BROWN RUDNICK LLP
One Financial Center

Boston, Massaetts€02111

Phone: (617) 856-8200
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